PARKER HubpsonN

Commercial
Practice Group

Bobbi Acord Noland
Email: ba@phrd.com

Eric W. Anderson
Email: ewa@phrd.com

Jay Basham
Email: jcb@phrd.com

Jonathan E. Bush
Email: jeb@phrd.com

Donya M. Byrnside
Email: dmb@phrd.com

Anthony C. Cianciotti
Email: acc@phrd.com

RobertA. Croshy
Email: rac@phrd.com

Kathleen O. Currey
Email: koc@phrd.com

C. Edward Dobbs
Email: ced@phrd.com

Rufus T. Dorsey, IV
Email: td@phrd.com

Daniel H. Ennis
Email: dhe@phrd.com

Seth A. Finck
Email: saf@phrd.com

Joshua J. Lewis
Email: jjl@phrd.com

Jason M. Loring
Email: jml@phrd.com

Douglas A. Nail
Email: dan@phrd.com

Vicki Papanikolaou
Email: vp@phrd.com

Mitchell M. Purvis
Email: mmp@phrd.com

James S. Rankin, Jr.
Email: jsr@phrd.com

Harrison J. Roberts
Email: hjr@phrd.com
Ty Smith
Email: tms@phrd.com

C. Keith Taylor
Email: ckt@phrd.com

Commercial Law Cases Update

Published Monthly for More Than 25 Years November 30, 2009

Memo No. 310

C. Edward Dobbs
Parker Hudson Rainer & DobbsLLP
Atlanta, Georgia
(404) 523-5300
www.phrd.com

1 APPEAL FROM CONFIRMATION ORDER --EQUITABLE MOOTNESS

In re Pacific Lumber Co., 584 F. 3d 229 (5th Cir. 2009) - - Theindenturetrusteeand certain
notehol derschallenged thelegdity of aconfirmed Chapter 11 reorgani zation plan, whereno stay pending
appeal was entered. Inthe brief interval between confirmation and oral argument, the plan was
substantially consummated and the plan proponents moved to dismissthe appeal as equitably moot.
TheFifth Circuit ruled that equitable mootnessdid not bar review of issuesrai sed on gppeal concerning
thetreatment of the noteholders' secured claims; reeva uation of whether their administrative priority
claimwascorrectly calculated; or the plan’srel ease clausesinsul ating multiple partiesfrom liability.
However, the equitable mootness doctrine did foreclose review of issuesrelated to the treatment of
impaired and unsecured classes. Thecourt reversed in part the broad non-debtor rel easesin theplan.
Thedebtorswere six affiliated entitiesinvolved in the growing, harvesting and processing of redwood
timber. Oneof the plan proponentswas also apre- and post-petition secured creditor holding aclaim
of $160 million, which it contended exceeded thevalue of thedebtors' assetsat thedateof filing. The
notehol derswereowed approximately $740 millionin principa. Theplan proponentswereacompetitor
of the debtor and the debtors’ primary secured lender. Under the confirmed plan, the debtorswere
dissolved, intercompany debts cancelled, and assets of the debtorstransferred to two new entities.
Theplan provided for payment to the notehol ders on account of their secured claimsan amount equal
tothevaueof their collaterd and to pay their $200 million deficiency claimwith arecovery estimated
as“unknown.” Two classes, including the class cons sting of asecured creditor, voted for the planand
the noteholdersvoted against the plan. To effect acramdown of the plan over the negative vote of the
noteholders, the bankruptcy court wasrequired to determinethe value of the collateral securing the
noteholders claims. The bankruptcy court found that payment to the noteholdersof $513.6 millionin
cash, representing the value of their claims, represented the “indubitable equivalent” of their secured
claim pursuant to Section 1129(b)(2)(A)(iii) of the Bankruptcy Code. Two monthspreviously, the
indenturetrustee had moved for asuper-priority administrative expense claim on thegroundsthat its
collatera had diminishedin valueafter thefiling of the bankruptcy cases, but thismotion wasrejected.
Turning to theequitable mootnessargument, the appeal s court noted that equitable mootness*“isakind
of appellate abstention that favorsthefinality of reorganizationsand protectstheinterrelated multi-
party expectationsonwhichthey rest.” While constitutional mootnessconcernsarisswhen ajudicial
ruling would have no effect, equitable mootness* applieswhen ajudicia ruling might havetoo much
effect on the partiesto aconfirmed reorganization.” If anorder confirming aplan hasnot been stayed
and the plan hasbeen substantially consummated, equitable mootness preventsreview if theappel late
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relief requested would affect either the rights of parties not beforethe court or the success of theplan. TheFifth
Circuit said that it would be* especidly solicitousof therightsof secured creditorsfollowing confirmation.” Another
caveat to application of the equitable mootnessdoctrineisthat it should be applied “with ascalpel rather than an
axe,” with theresult that the court should consider it in the context of specific claimsand not entireappeals. Inthis
case, reversal of theentire confirmation order would beinappropriateinlight of substantial confirmation of theplan,
which entailed dissolution of two of the debtors, transfer of their assets, funding of exit financing, payment of over $50
millionto certain creditors, retention of new management, execution of contractswith new customers, and obtaining
regulatory approval from state and federal agenciesfor the conduct of the new business. Accordingly, the Fifth
Circuit found that review of the arguments of the notehol dersrelating to their secured claimswas appropriate.
Turning to theargument that the plan did not satisfy the* fair and equitable’ requirements under Section 1129(b) of
the Bankruptcy Code because, among other things, the plan constituted asale of assetswhile barring them from
exercising rightsto credit bid, the Fifth Circuit found that thetransfer of assetswasindeed asa e of the noteholders
collateral and that under Section 1129(b)(2)(A)(ii), the notehol der should have been afforded an opportunity to
credit bidif confirmationwas premised solely on that section of the Bankruptcy Code. Nevertheless, thenoteholders
did not demonstrate that clause (ii) of Section 1129(b)(2)(A) exclusively applied to confirmation of the plan. Here,
the plan satisfied clause (iii) of Section 1129(b)(2)(A) becauseit allowed for theredlization by the notehol dersof the
“indubitableequivalent” of their claimsby paying them the cash amount of thevalue of their collateral. TheFifth
Circuit rgjected thenoteholders' argument that, by depriving them of theright to credit bid and presumably foreclose
ontheir collatera, the plan failed to afford them the indubitable equiva ent because they wereforced toforfeit the
possibility of later increasesin the value of the collateral. The Bankruptcy Code, however, “doesnot protect a
secured creditor’supside potentia” but only the allowed secured claim of the creditor. The planwould have been
confirmable under clause (i) of Section 1129(a)(2)(A) if it offered astream of future paymentsto the noteholders
yiddingthepresent valueof their collaterd and then paid off thenote oneday after the planwasconfirmed. Accordingly,
they cannot complainthat they werepaidin cash under clause(iii). TheFifth Circuit then found that the bankruptcy
court’svaluation procedures and conclusionswerenot clearly erroneous, and thereforethat the plan’s provisionsfor
payment to the notehol dersof the alowed amount of their secured claimsdid not viol ate the absol ute priority ruleand
wasfair and equitable under Section 1129(b)(2)(A)(iii). TheFifth Circuit thenturned to theappellants argumentsof
artificid impairment and gerrymandering of unsecured clamswhereby general unsecured clamswereput inoneclass
(which accepted the plan) and the deficiency claimsof the notehol ders put in aseparate class (which rejected the
plan). Theartificid impairment argument related to abank’ ssecured claim, which the gppellants contended neediesdy
deferred payment of approximately $1 millionin default interest ininstallments over the course of ayear. While
finding thedlegationsmadeby the gppdlantstobe* troubling,” the Ffth Circuit neverthe essfound that theseimpa rment
and classification contentionswere equitably moot becausethe plan was substantially consummeated and unsecured
creditorshad received payment for their claims. For the samereason, the Fifth Circuit rejected theargument that the
plan discriminated unfairly between the claims of the general unsecured creditors (which received approximately
75% 10 90% of their unsecured claims) and the noteholders' deficiency claims (with aspeculativereturn that might
result intheir receiving nothing). Finally, the Fifth Circuit addressed the scope of the plan rel eases of non-debtor
parties, whichincluded the secured creditor proponent of the plan, the competitor component of the plan, theunsecured
creditor’scommitteeand others. Finding that the argumentsrelating to the rel easeswere not equitably moot asthe
god of finality sought in the equitable mootness doctorine did not outwei gh the court’sduty to protect theintegrity of
the bankruptcy process. TheFifth Circuit found “little equitable about protecting the rel eased non-debtorsfrom
negligent suitsarising out of thereorganization,” noting that Section 524(€) of the Bankruptcy Codeonly contemplates
releases of the debtor and not co-liablethird parties. Inthiscase, the plan release provision was not intended to
release co-obligors with the debtor but merely to absolve the rel eased parties from any negligent conduct that
occurred during the course of the bankruptcy. Nevertheless, the Fifth Circuit agreed that the creditors committee
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should havequalifiedimmunity for actionswithinthescopeof their duties. Accordingly, an exculpation provisonin
aplanwhich doesnot insulatethem from willfulnessand gross negligencewas permissible.

2. GUARANTY --TOLLINGOFSTATUTEOFLIMITATIONSBY PRINCIPAL'SPARTIAL
PAYMENT

JSA Fin. Corp. v. Quality Kitchen Corp. of Delaware, 964 A.2d 584 (Conn. App. Ct. 2009) - - The Debtor
executed apromissory notefor alineof credit fromthelender. The notewas payablewith interest on demand, but
no later than July 18, 1990. The debtor made an interest payment on the note on November 19, 1996, and the
lender sued the debtor and the guarantor of the notein state court on July 2, 2002. Thetrial court ruled infavor of
thelender. On appedl, the appellate court ruled that atrier of fact could find that apartia payment onthenotetolled
thesix year satute of limitations, asthe partial payment could befound to be an unequivoca acknowledgement of the
entiredebt that tolled the statute of limitations. The guarantor, however, while conceding that the November 1996
payment may havetolled the statute of limitationsasto the debtor, contended that he did not have knowledge of or
consent to the partial payment and therefore could assert the defense. Whileasageneral ruleapayment by the
maker tollsthe statute of limitationsonly asto the maker and not aguarantor when the payment is madewithout the
guarantor’sknowledge, authorization or consent, thetermsof the guaranty in thiscase provided that the holder could
modify thetermsof repayment without the consent or knowl edge of the guarantor and without releasing the guarantor.
Specifically, the guaranty authorized thelender at any time and upon such termsasit deemed appropriateto extend
thetimefor payment or to change the manner or termsof payment or to accept renewalsfor or different evidences
of theindebtednessfor any advancesthat it may make, without noticeto and without releasing theguarantor. The
guaranty contained very broad language and provided that it wasa“ continuing” guaranty, whichimposed liability
upon the guarantor for aperiod of time asisreasonable under the circumstances. Thetria court found that the
guaranty remained in effect and such afinding wasanimplicit determination of reasonableness.

3. RECOVERY OF POST-PETITION LEGAL FEES--EFFECT OF FORECLOSURE DECREE

InreSun‘N Fun Waterpark LL C, 408 B.R. 361 (BAP10th Cir. 2009) - - Atissuein thiscasewaswhether
amortgagee wasentitled to recover post-petition legd feesand costswhenit held an oversecured claim. Thedebtor
chdlenged themortgagee' sentitlement to recover such feesand expenses pursuant to Section 506(b) of the Bankruptcy
Code because, prior to the commencement of bankruptcy, the mortgagee had obtained aforecl osure decree under
Oklahomalaw. However, because the bankruptcy had occurred before the sheriff’s sale, the mortgage did not
mergeinto the forecl osure decree and the mortgagee was entitled to its contractual mortgage rightsto recover
attorney’ sfeesand costsin connection with its post-petition collection efforts.

4. SUBORDINATIONAGREEMENT --JUNIOR CREDITOR’SSUIT ON GUARANTY

Highland Park CDO | Grantor Trust, SeriesA v. WellsFargo Bank, N.A., 2009 U.S. Dist. LEXIS53272
(S.D.N.Y. 2009) - - Four individuals personally guaranteed asenior |loan made by asenior lender and asubordinated
loan made by asubordinated lender. Anintercreditor agreement between the senior and subordinated lenders
specified that, inthe event of adefault onthe senior loan, the senior lender wasentitled to receivefull payment before
the subordinated |ender was authorized to receive any payment on account of the subordinated loan. After defaullt,
the senior lender proceeded to foreclose on its collateral and the subordinated lender sued the guarantors. The
subordinated lender d sofiled adeclaratory judgment action against the senior lender inwhichit sought adetermination
that it lawfully could prosecute the suit against the guarantorsirrespective of the payment status of the senior loan.
The subordinated lender argued that the payment subordination only prohibited payments by the senior borrower
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(rather than payments by the guarantors) to be made before payment infull of the senior loan. Ruling for thesenior
lender, the district court found that, while some provisions of theintercreditor agreement specifically related to
payments by the senior borrower, other provisionsweremore generalized in their nature and applied to block any
payments on account of the subordinated |oan beforethe senior loanwaspaidinfull. New York law did not prohibit
subordination agreementsfrom precluding subordinated |endersfrom suing on separate guaranty agreements.

5. ARBITRATION --EQUITABLE CLAIM vs. CONTRACT CLAIM

Swan Landing Dev., LL Cv. FloridaCapital Bank, N.A., 19 So. 3d 1068 (Fla. Dist. Ct. App. 2009) - - The
bank sued for amortgage forecl osure under Floridalaw against the debtor, which had defaulted on the bank’sloan.
Initscomplaint, the bank included breach of contract countsagainst the debtor and aguarantor. Both the debtor and
aguarantor moved to compel arbitration, whichwasdenied by thetria court. On appeal, the debtor and guarantor
argued that themortgage, note and guaranty contained mandatory arbitration provisionsthat required al clamsto be
arbitrated. Theappellate court ruled that the arbitration provisionsdid not prohibit the bank’s equitableforeclosure
action onthe mortgage, but permitted the bank to arbitratetheforeclosure. However, the breach of contract claims
under the note and guaranty wererequired to be arbitrated under the plain language of theloan documents.

6. ENFORCEMENT OF GUARANTY --PAROL EVIDENCE RULE

WachoviaBank v. Dresdner, 52 BCD 72 (Bankr. E.D. Va. 2009) - - Thebank moved for summary judgment
onitsclaim against theguarantorsof aloanintheamount of $2.63 million. Theguarantorsalleged that thebank had
oraly promised to extend an additiona |oan and to execute partia releasesof collatera under itsmortgages securing
the promissory note. They argued the affirmative defense of equitable estoppel. Thebank argued that Virginia's
statute of frauds prohibited the argumentsraised by the guarantors. The bankruptcy court, however, found that the
Virginiastatute of fraudswas not applicableto the assertion of an affirmative defense, such astheoneraised by the
guarantors. Thecourt ruled inthe bank’sfavor because the existence of amerger clausein the guaranty and the
application of the parol evidence rule combined to forecloseintroduction of oral statementsallegedly madeby the
bank that would vary the nature of the contract by the parties.

1. CONSTRUCTIVE FRAUDULENT TRANSFER - - EFFECT OFAPPROVAL OF DEBTORS
CENTRALIZED CASH MANAGEMENT SYSTEM

InreCallins& Aikman Corp., 401 B.R. 900 (Bankr. E.D. Mich. 2009) - - Motionsfor summary judgment
werefiled by defendantsin adversary proceedingsbrought against theminwhich it wasalleged that the defendants
received constructivefraudulent transfers. The pre-petition transfers consisted of paymentsthat were madethrough
thedebtors centralized cash management system and fromwhich paymentswere made by themto severa suppliers
of anon-debtor Canadian subsidiary. Aspart of their first day motionsin their Chapter 11 cases, the debtors sought
and obtained authority to continue using the centralized cash management system, which they asserted wasessentia
totheir ongoing operations. The defendant suppliersargued that they were entitled to summary judgment, in part
becausethe doctrine of judicial estoppel barred the debtorsfrom arguing in their first day motionsthat the cash
management system benefitted the debtors operationswhileat the sametime contending that pre-petition transfers
from the same system were not for reasonably equivalent value. The court found that the prior statements made by
the debtorsat thetime of their first day motionswith respect to the cash management system asawholeand its
benefitsto the debtors’ operationsrelated to future operations. Further, the court found that the debtors' current
claimsto recover pre-petition paymentsfrom anon-debtor subsidiary’ssupplierswerenot clearly inconsistent with
prior positionstaken in the case by the debtors.
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8. USURY --APPLICABILITY OF EQUITABLE ESTOPPEL DOCTRINE

InreVision Dev. Group of Broward County, LL C, 411 B.R. 768 (Bankr. S.D. Fla. 2009) - - Thelender made
aloanto the debtorsin the amount of $10.5 million to fund their acquisition and condominium conversion of an
gpartment complex in Florida. Theloan documentsweregoverned by New York law. Asaconditionto thefinancing,
thelender required afavorable opinion letter fromthedebtors' law firm. The opinion letter that wasissuedinfavor of
thelender stated that theloan documentswerelegal, valid and enforceable. Inreliance upon the opinionetter, the
lender funded theloan. Inthedebtors subsequent bankruptcy, the debtorsargued, among other things, that theloan
wasusurious under thelaws of the State of Florida. The bankruptcy court rejected their claim. First, the bankruptcy
court ruled that the debtorswere equitably estopped from asserting ausury claim and rejected the debtors’ argument
that an opinion letter cannot form the basis of an equitable estoppd defenseto usury. Furthermore, the court rejected
thedebtors contention that theletter wasirrelevant in determining the* corrupt intent” element of usury, asthe debtors
wereessentialy using amathematical calculationto proveintent rather than showing intent from the circumstances
surrounding the entire agreement. Finally, the court noted that all of the relevant |oan documentswere governed by
New York law and, under New York law, the usury statutes did not apply to loansexceeding $2.5 million.

9. ARBITRATION --UNCONSCIONABILITY

Cordovav. World Fin. Corp. of New Mexico, 208 P.3d 901 (N.M. 2009) - - In aconsumer |oan agreement,
an arbitration clause mandated arbitration for claimsbrought by the borrower but gave thelender the discretion to
pursue various remedies (ones, according to the court, that thelender would most likely pursue). The borrower
forfeited al rightsunder the provisionto go to any court for any reason, including disputesabout thevalidity of theloan
documents, issuesrelating to the contracts, claimsfor fraud, and claimsbased on federal and state consumer protection
laws. Accordingly, thecourt found that the arbitration agreement was unconscionable and therefore unenforceable.

10. LENDERLIABILITY --QUANTUM MERUIT

Gaymar Indus., Inc. v. Firstmerit Bank, 311 Fed. Appx. 814 (6th Cir. 2009) - - The plaintiff, amanufacturer
of medical equipment, agreed to sell equipment to the debtor. To pay for the equipment, the debtor obtained lease
financing from alessor pursuant to which thelessor woul d buy the equipment from the plaintiff and leaseit to thedebtor.
Tofinanceits purchase, thelessor turned to the bank with whom it had an existing line of credit. After the equipment
had been ddlivered to the debtor, thelessor made two draw requestson theline of credit for payment to the plaintiff for
theequipment. Thebank honored the draw requests and deposited the money into thelessor’ saccount and the bank
retained asecurity interest inthe equipment. Therewasno contract between the bank and the plaintiff. Thelessor
never paid the plaintiff for the equipment and never repaid the bank for the draw request, with theresult that the bank
exercised itsright to direct the debtor to makeitslease paymentsdirectly to thebank. The plaintiff then sued the bank
for quantum meruit and equitable subordination, dleging that the bank failed tofollow itsown lending procedureswhen
it honored the draw request of thelessor without requiring more proof that the plaintiff, asvendor, had been paid. The
district court granted the bank’ smoation for summary judgment and, on appedl, thejudgment wasaffirmed. Turningto
the unjust enrichment (quantum meruit) claim of the plaintiff, the court noted that such aclaim arisesunder an equitable
doctrine under which a party can be made whole when it confers a benefit upon another without receiving just
compensation for theva ue of theservices. To beactionable, however, the plaintiff’sharm must be* causally connected
toasubstantial benefit tothedefendant.” Furthermore, in determining whether adefendant received an unjust benefit,
the court must cons der whether the defendant wasthe party responsiblefor the plaintiff’sdetrimental position. Where
aplaintiff isresponsblefor hisown detrimental position, thereisno causal connection between the defendant’ s benefit
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andtheplaintiff’sloss. Applyingtheserules, recovery by the plaintiff wasprecluded, asthe plaintiff could have
obtained asecurity interest in the equipment but failed to do so. The bank owed no duty to the plaintiff to savethe
plaintiff fromitsown lack of care, the court noting that alender isnormally not afiduciary of the debtor or its
creditorsand owesthem no special obligation of fidelity. Evenif the bank failed to follow itsown internal loan
policies, the plaintiff pointed to no evidenceto support the conclusion that these policies existed to protect the
plaintiff.

11. ESTATE PROPERTY --ENJOINING CREDITOR PURSUIT OFALTEREGO CLAIMS

InreTeknek, LLC, 563 F. 3d 639 (7th Cir. 2009) - - The Chapter 7 trustee sought to enjoin ajudgment
creditor’s collection efforts against sharehol ders of the corporate debtor and arelated holding company asthe
debtor’spurported ater egos. Thetrustee sought theinjunction so that thetrustee could seek the samejudgment for
the benefit of the Chapter 7 estate. The bankruptcy court entered a preliminary injunction that prevented the
judgment creditor from collecting the judgment outside the bankruptcy. Thedistrict court vacated the preliminary
injunction and thetrustee appedled. The Seventh Circuit ruled that thejudgment creditor’ sater ego clamswerenot
estate property or related to the debtor’ sbankruptcy case. Accordingly, apreliminary injunction against thejudgment
creditor’scollection effortswasimproperly issued.

12. SCOPE OF SECURITY INTEREST --PROCEEDS

InreGreg JamesVenturesl L C, 2008 WL 4829952 (Bankr. N.D. Cal. 2008) - - The bank lent money to
anautomobiledealership. Thebank secureditsloanwith asecurity interestinal of thededership’sinventory. After
thedealership filed for Chapter 11 protection, the deal ership sold variousvehiclesto customers. Anissuearoseas
tothe scope of the bank’ ssecurity interest in certain sale proceeds consisting of the sale of an extended warranty to
the purchaser, feespaid to the debtor by thelender for arranging third-party financing, incentive payments paid by
the manufacturer to the debtor, expensesincurred in preparing the vehiclefor sale, and post-petition repairsto the
vehicle. Thebank argued that itssecurity interest extended to dl of the proceedsand revenuefrom the sales, but the
bankruptcy court disagreed. Under UCC 8§ 9-102(8)(64), theterm “ proceeds’ meanswhatever isacquired upon
thesdeof thecollateral. Thebankruptcy court found that therepair and servicing e ement fromrepairstoavehicle
constituted proceeds of abank’s security interest, but the bank’s security interest did not extend to the saleto the
purchaser of an extended warranty asthiswasaseparatel y charged and itemized el ectiveitem for the purchaser. In
addition, thefinancing feesandincentive paymentspaid for by third-party financing arranged by the debtor wasnot
subject to the bank’ s security interest. However, the portion of the sale price allocated to prepping the vehiclefor
delivery to the purchaser, including gas, was part of the* delivered price” and therefore subject to the bank’sliens.

13. LENDERLIABILITY --TRUST FUNDSUNDER TRUTH-IN-LEASING REGULATIONS

Owner Operator Indep. DriversAss n, Inc. v. ComericaBank, 615 F. Supp. 2d 692 (S.D. Ohio 2009) - -
Theplaintiffswere owner-operatorsof trucking equi pment and an owner-operator industry association. They sued
aregulated motor carrier engaged in transportation servicefor the return of certain maintenance escrow funds
pursuant to thefedera Truth-in-Leasing Regulationsenacted in 1978 for the protection of owner-operator truckers.
Theplaintiffsalso sued the carrier’ sbank. Pursuant to agreementswith the plaintiffs, the carrier deducted $0.09 per
milefrom the compensation owed to each owner-operator for purposes of repairing and maintaining the leased
trucking equipment. Thecarrier kept tract of the deductionson weekly settlement statementsissued to the owner-
operators. The court found that the fundswere collected for the sole purpose of maintai ning theleased equipment
prior to an owner-operator’stermination of itslease and the fundswere not available to be used for any other
obligation. Theplaintiffssued for some $5,583,000 of maintenance escrow fundsthat had not been turned over to
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them. Theplaintiffsand the carrier ultimately settled, withthe carrier paying only $900,000 of thetotal owed. The
plaintiff sought to recover the balancefromthebank. The bank had entered into an asset based |ending arrangement
withthecarrier. Inconnectionwiththat facility, the carrier established three accountswith the bank - - adepository/
operating account into which the bank made advances; azero-balance checking account for thewriting of checks;
and acash collateral account to which customers of the carrier madetheir payments. Fundsfromtimetotimeon
deposit inthe depository/operating account were availablefor use by the carrier, provided that the bank debited the
account monthly with itsinterest and loan fees. Amountsreceived in the cash collateral account were appliedtothe
loan balance. Thebank contended that it ultimately madeavailable 100% of accountsreceivablethat were collected,
either intheform of advancesagainst the accountsor additiona availability resulting from the collection of thefull
amount of theaccounts. The plaintiffsasserted that thetrust attached to fundsin the cash collateral account when
customers made paymentsto that account and that the bank applied those funds (which included the escrows)
directly to pay downthecarrier’sloans. The bank, ontheother hand, argued that thetrust attached only to fundsin
the depository/operation account when the $0.09-per-milewas deducted from an owner-operator’ s compensation.
Noting that therewas no caselaw analyzing what fundswere subject to atruth-in-leasing trust, the court |ooked to
and ogousprovisionsunder the PerishableAgricultural CommoditiesAct and concluded that therewasno requirement
totracethetrust fundsand that comingling of trust fundsdid not destroy thetrust. Nevertheless, the plaintiffswere
till obliged to establish that the bank received thetrust fundsin violation of thetrust. Thequestion ultimately turned
onwhenthetrust wascreated. The court noted that if thetrust was created when the carrier paid owner-operators
their compensation from the depository/operating account, it would be presumed that any money paid for bank fees
andinterestincluded trust assets. The court concluded that thetrust was crested when money waswithheld fromthe
owner-operator’s compensation, which did not occur until paymentswere made from the depository/operating
account. Thisconclusionwasbased upon languageinthelease agreement stating that the owner-operator authorized
the carrier to deduct from settlements $0.09 per mileto establish the maintenance expensefor the equipment. The
court then observed that the bank could not beliable for receiving fundsin breach of atrust unlessthetrustee’s
transfer of fundsitself constituted abreach of its dutiesto maintain thetrust. Asthetrust only attached to the
depository/operating account, there could only beabreach of trust if either thefundsdeposited in that account were
unlawfully encumbered or were unlawfully withdrawn. The payment of monthly interest and bank feesto the bank
from the depository/operating account was not abreach of trust aslong astheinterest and feeswerecommercially
reasonable. Therewasno disputethat theinterest and feescharged by the bank were comparableto those charged
toitsother borrowing customers. All of the other fundsin the depository/operating account, except those used to
pay interest and feesto thebank, werefredy availableto satisfy outstanding obligationsto the plaintiffs. Accordingly,
the bank’ smotion for summary judgment wasgranted.

This memorandum is provided to clients and friends of Parker, Hudson, Rainer & Dobbs LLP with the express understanding
that it does not constitute the rendering of legal or other professional advice by any attorney of Parker, Hudson, Rainer &
Dobbs LLP. This memorandum is instead intended to summarize reported decisions in areas of law that may be of interest to
clients and friends of the firm. The firm undertakes no responsibility to advise recipients of this memorandum of the reversal,
modification or overruling of any of the cases reported in this memorandum or prior or subsequent decisions of other courts
that may be at variance with any decisions summarized in this memorandum.



